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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF MISSISSIPPI
JACKSON DIVISION

J.B., L.P., L.M., and L.S., by and through )

their next friends, )
Plaintiffs, )

)

)

) CASE NO. 3:10-CV-153-HTW-MTP

)

)

)

GOVERNOR PHIL BRYANT, et al.,
Defendants.

DEPARTMENT OF JUSTICE STATEMENT OF INTEREST®

The United States previously filed a Statement of Interest in this matter because the
litigation implicates the proper interpretation of the Early and Periodic Screening, Diagnostic and
Treatment (“EPSDT”) provisions of Title XIX of the Social Security Act (“Medicaid Act”), 42
U.S.C. 1396 et seq., and title 1l of the Americans with Disabilities Act (“ADA”), 42 U.S.C.
12101 et seq.. The Magistrate Judge assigned to this matter recently issued a Report and
Recommendation in which he recommended granting Defendants” Motion to Dismiss Count One
of the Plaintiffs’ Complaint. In reaching his recommendation, the Magistrate interpreted the
language of the EPSDT provisions of the Medicaid Act.

It is again in the United States’ interest to submit a Statement of Interest to clarify the
meaning of the statute so that it may be applied as intended by Congress and as interpreted by the

federal regulatory agencies charged with its implementation.

! Under 28 U.S.C. § 517, “[t]he Solicitor General, or any officer of the Department of Justice, may be sent by the
Attorney General to any State or district in the United States to attend to the interests of the United States in a suit
pending in a court of the United States, or in a court of a State, or to attend to any other interest of the United
States.”
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EPSDT Screening Requests

The Magistrate’s recommendation relies on his interpretation of 42 U.S.C. §
1396a(a)(43)(B), the requirement that states screen EPSDT-eligible children to determine
whether they need treatment and what treatment they needed. He found that the Plaintiffs had
not stated a claim because they “fail[ed] to request the screening” that precedes the State’s
obligation to provide treatment. Magistrate Judge’s Report and Recommendations, Docket No.
55, at 10.2 According to the plain language of the statute, this screening obligation is incumbent
upon a state only when it is requested. However, a child’s visit to a medical professional to
address a behavioral problem is in fact a screening encounter related to that behavioral problem.
The family need not use the term “EPSDT screen” when requesting such services. Rather, as
both the federal and state agencies administering the Medicaid Act have made clear, any such
visit or contact with a qualified medical professional is sufficient to satisfy EPSDT’s screening
requirement. Plaintiffs have pled that they presented themselves to medical professionals and
received mental health services. See Complaint 1 45-46 (J.B. was in custody of the Department
of Mental Health at the time the Complaint was filed and had an intake interview at the state’s
treatment facility, including an examination by a physician), 153 (L.P. entered a state hospital
and was transferred to a secure treatment facility), 155-57 (L.M. was hospitalized for mental
health treatment and committed to the state hospital for five months), and 61 (L.S. received
limited outpatient counseling and medication management). These contacts with medical
professionals constitute screenings for the purposes of EPSDT.

The Department of Health and Human Services’ regulations define screenings as

“regularly scheduled examinations and evaluations of the general physical and mental health,

% To the extent that the Court finds that alleging a request for a screening is necessary to state a claim under EPSDT,
that could easily be rectified with the filing of an amended complaint.
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growth, development, and nutritional status of infants, children, and youth.” 42 C.F.R. §
441.56(b)(2001). Guidance from the Centers for Medicare and Medicaid Services (“CMS”), the
federal agency charged with administering the Medicaid Act, indicates that EPSDT screening
requests need not be different than other interactions with medical providers. In 2001, CMS
explained, “[W]e have long considered any encounter with a health care professional practicing
within the scope of his/her practice [to be] inter-periodic screening.” CMS Letter to State Medicaid
Directors #01-006, 11 (Jan. 10, 2001) (attached as Exhibit 1).> Similarly, the State of Mississippi
has created both a periodic schedule for EPSDT screening, and it has also identified visits to the
doctor other than for periodic screens as “interperiodic screens.” See Mississippi Division of

Medicaid, MS Cool Kids FAQs, available at: https://msmedicaid.acs-

inc.com/msenvision/AMA ADA licenseAgreement.do?strUrlI=MS%20C001%20Kids%28EPSD

T%29&method=accept. Thus, both the federal government and the State of Mississippi

recognize that when a Medicaid eligible child visits his or her medical professional seeking
guidance and treatment, the encounter qualifies as a request for an EPSDT screening.
Conclusion
A screening under EPSDT need not be a formal event separate from a child’s normal
assessment and treatment interactions with his or her medical providers. To the extent that the

Magistrate’s recent recommendations rely on an interpretation of the Medicaid Act that would

® Courts have afforded CMS’ interpretations of the Medicaid Act respectful consideration because of the authority
delegated to the Secretary of the Department of Health and Human Services under the Act and because of the
agency’s expertise. Katie A. v. Bonta, 481 F. 3d 1150, 1154-55 n. 11 (9th Cir. 2007); see also S.D. v. Hood, 391
F.3d 581, 590 n.6 (5th Cir. 2004); Wis. Dep't of Health & Family Servs. v. Blumer, 534 U.S. 473, 497 (2002).

* The State’s argument in its Motion to Dismiss rested on the premise that Plaintiffs must provide a “particularized
allegation that there is any particular corrective treatment, any particular services that these individuals think they
are entitled to that Medicaid hasn’t provided or has not provided for.” (H. Pizzetta, Motion Hearing Transcript,
August 19, 2011, p. 14). However, as the Magistrate correctly held, EPSDT does not require that Plaintiffs identify
the particular service necessary to treat their condition, only that the State “arrange for corrective treatment of
conditions discovered through the screening provided under Subsection (43)(B).” Report and Recommendations, p.
6.
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require a parent or caretaker to make a formal request for an “EPSDT screening,” the
recommendations should be rejected. Any visit to a medical provider seeking a Medicaid
diagnosis and/or treatment would necessarily include a screening as to the condition identified

and would qualify the child for medically necessary EPSDT services necessary to address that

condition.

Dated: September 6, 2013

GREGORY R. DAVIS
United States Attorney
Southern District of Mississippi

/s/_Alfred Jernigan

ALFRED B. JERNIGAN, JR.
Assistant United States Attorney
MS Bar No. 3088

United States Attorney’s Office
Southern District of Mississippi
501 E. Court Street, Ste. 4.430
Jackson, MS 39201
Telephone: (601) 973-2820
Facsimile: (601) 965-4032
al.jernigan@usdoj.gov

Respectfully submitted,

JOCELYN SAMUELS
Acting Assistant Attorney General

EVE L. HILL
Deputy Assistant Attorney General

JONATHAN M. SMITH
Chief

JUDITH C. PRESTON
Principal Deputy Chief

/s/ _Deena Fox

DEENA FOX, NY Bar No. 4709655
REGAN BAILEY, WA Bar No. 39142
RYAN WILSON, DC Bar No. 1013907
Trial Attorneys

Special Litigation Section

Civil Rights Division

U.S. Department of Justice

950 Pennsylvania Avenue, N.W. - PHB
Washington, D.C. 20530

Telephone: (202) 305-1361

Facsimile: (202) 514-6903
deena.fox@usdoj.gov
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CERTIFICATE OF SERVICE

| hereby certify that on September 6, 2013, | electronically filed the foregoing with the
Clerk of Court using the CM/ECF system, which will send notification of such filing to all

parties.

/s/ Ryan Wilson




i DEPARTMENT OF HEALTH & HUMAN SERVICES

{( Health Care Financing Administration
p Center for Medicaid and State Operations

7500 Security Boulevard
Baltimore, M D 21244-1850

SMDL #01-006

Olmstead Update No: 4

Subject: HCFA Update

Date: January 10, 2001
Dear State Medicaid Director:

Thisisthefourthin a series of |etters designed to provide guidance and support
to Satesin their efforts to enable individuals with disabilities to live in the most
integrated setting appropriate to their needs, consistent with the Americans
with Disabilities Act (ADA). In attachments to this letter, we address certain
issues related to allowable limits in home and community-based services
(HCBS) waivers under section 1915(c) of the Social Security Act.

In attachments to this letter, we address certain questions related to State discretion in the design and
operation of HCBS waivers under section 1915(c) of the Socia Security Act. We dso explain some of
the principles and consderations that the Hedlth Care Financing Adminigtration (HCFA) will apply in
the review of waiver requests and waiver amendments. Findly, we respond to key questions that have
arisen in the course of State or congtituency deliberations to improve the adequacy and availability of
home and community-based services, or recent court decisons.

We encourage you to continue forwarding your policy-related questions and recommendations to the
ADA/Olmstead workgroup through e-mail at ADA/Olmstead@hcfa.gov.

HCFA documents relevant to Medicaid and the ADA are posted on the ADA/Olmstead website at
http:/imwww.hcfa.gov/medicaid/olmstead/olmshome.htm.

Sincerdly,

Timothy M. Westmordand
Director

Enclosures
Attachment 4-A “Allowable Limits and State Optionsin HCBS waivers’

United States Exhibit


rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text
United States Exhibit 1

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

rwilson
Typewritten Text

http://www.hcfa.gov/medicaid/olmstead/olmshome.htm
mailto:ADA/Olmstead@hcfa.gov

Attachment 4-B “EPSDT and HCBS waivers’

State Medicaid Director — 2

cc:
HCFA Regiona Adminigrators

HCFA Associate Regiona Adminigtrators for Medicaid and State Operations

Lee Patridge
Director, Hedlth Policy Unit
National Association of State Medicaid Directors

Joy Wilson
Director, Hedth Committee
Nationd Conference of State L egidatures

Matt Salo
Director of Hedlth Legidation
National Governors Association

Robert Glover
Director of Governmenta Rdations
Nationa Association of State Mental Hedlth Program Directors

Brent Ewig
Senior Director, Access Policy
Asociation of State & Territorid Hedth Officias

Lewis Gallant
Executive Director
Nationd Association of State Alcohol and Drug Abuse Directors, Inc.

Robert Gettings
Executive Director
National Association of State Directors of Developmental Disabilities Services

VirginiaDize
Director, State Community Care Programs
Nationa Association of State Units on Aging.



Attachment 4-A
Subject: Allowable Limits and State Optionsin HCBS Waivers
Date: January 10, 2001

In this attachment, we discuss limits that States may place on the number of persons served and
on services provided under an HCBS waiver. Current law requires States to identify the total
number of people who may be served in an HCBS waiver in any year. States may derive this
overdl enrollment limit from the amount of funding the legidature has gppropriated. However,
once individuds are enralled in the waiver, the State may not cap or limit the number of enrolled
walver participants who may receive a covered waiver service that has been found necessary by
an assessment.

We have recaived anumber of questions regarding limits that States may, or are required to, establish in
HCBS waivers under section 1915(c) of the Socia Security Act. Many of these questions have arisen
in the course of discussions about the ADA and the Supreme Court Olmstead decison. Others have
arisen in the context of certain court cases premised on Medicaid law. Examplesinclude:

1

Overall Number of Participants. May a State establish alimit on the total number of
people who may receive services under an HCBS waiver?

. Fiscal Appropriation: May a State use the program’ s funding appropriation to specify the

tota number of people digible for an HCBS waiver?

3. Access to Services Within a Waiver: May a State have different service packages within a

5.

walver? Once aperson isenrolled in an HCBS waiver, can theindividua be denied a
needed service that is covered by the waiver based on a State limit on the number of
enrollees permitted access to different waiver services?

. Sufficiency of Amount, Duration, and Scope of Services. What principleswill HCFA

aoply in reviewing limitations that States maintain with respect to waiver services?

Amendmentsthat Lower the Potential Number of Participants May a State reduce
the tota number of people who may be served in an HCBS waiver? Are there specid
consderations that need attention in such a case?

. Establishing Targeting Criteria for Waivers. How much discretion does a State have in

establishing the targeting criteria that will be used in awaiver progran? May a State define a
target group for the waiver that encompasses more than one of the categories of individuals
listed in 42 CFR 441.301(b)(6)?
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In subjects 1 and 2, we explain current law and policy regarding the setting of limits on the total number
of people who may be digible for an HCBS waiver. In subject 3, we provide new clarification with
respect to the access that waiver enrollees must be afforded within awaiver, consistent with recent
court decisons. In subject 4, we explain that, while section 1915(c) permits awaiver of many
Medicaid requirements, the requirement for adequate amount, duration, and scope is not waived. In
subject 5, we discuss specia consderations that HCFA will apply when reviewing any waiver
amendment request in which the total number of digible individuas would be reduced, o that the
implications of the proposed amendment are fully addressed in light of dl applicable lega
consderations. In subject 6, we seek to reduce State administrative expenses by permitting States to
develop asingle waiver for people who have adisability or set of conditions that cross over more than
one current waiver category.

The answers to the questions below are derived from Medicaid law. However, because Medicaid
HCBS waivers affect the ability of States to use Medicaid to fulfill their obligations under the ADA and
other statues, we have included these answers as an Olmstead/ADA update.

1. Overall Number of Participants

May a Sate establish a limit on the total number of people who may receive
services under an HCBS waiver?

Yes. Under 42 CFR 441.303(f)(6), States are required to specify the number of unduplicated
recipients to be served under HCBS waivers.

The State must indicate the number of unduplicated beneficiaries to which it intends to
provide waiver servicesin each year of its program. This number will conditute alimit on the
Sze of the waiver program unless the State requests and the Secretary approves a greater
number of walver participants in awaiver anendment.

Thus, unlike Medicaid State plan services, the waiver provides an assurance of service only within the
limits on the Size of the program established by the State and gpproved by the Secretary. The State
does not have an obligation under Medicaid law to serve more people in the HCBS waiver than the
number requested by the State and approved by the Secretary. If other laws (e.g., ADA) require the
State to serve more people, the State may do so using non-Medicaid funds or may request an increase
in the number of people permitted under the HCBS waiver. Whether the State chooses to avail itself of
possible Federd funding is a matter of the State’ s discretion. Failure to seek or secure Federa
Medicaid funding does not generdly relieve the State of an obligation that might be derived from other
legidative sources (beyond Medicaid), such asthe ADA.

If aState findsthat it islikely to exceed the number of approved participants, it may request awaiver
4



amendment a any time during the waiver year. Waiver amendments may be retroactive to the first day
of the waiver year in which the request was submitted.
2. Fiscal Appropriation

May a Sate use the program’s funding appropriation to specify the total
number of people eigible for an HCBS waiver?

HCFA has dlowed States to indicate that the total number of people to be served may be the lesser of
either (a) a specific number pre-determined by the State and approved by HCFA (the approved “factor
C’” vaue), or (b) anumber derived from the amount of money the legidature has made available
(together with corresponding Federal match). The current HCBS waiver pre-print used by Statesto
apply for waivers contains both options. States sometimes use the second option because of the need
to seek Federal waiver approva prior to the gppropriation process, and sometimes the legidative
gppropriations are less than the amount origindly anticipated. In addition, the rate of turnover and the
average cost per enrollee may turn out to be different than planned, thereby affecting the total number of
people who may be served.

In establishing the maximum number of personsto be served in the waiver, the State may furnish, as part
of awaiver application, aschedule by which the number of persons served will be accepted into the
waiver. The Medicaid agency must inform HCFA inwriting of any limit thet is subsequently derived
from afisca appropriation, and supply the cdculations by which the number or limit on the number of
persons to be served was determined. This information will be considered a natification to HCFA
rather than aforma amendment to the waiver if it does not substantialy change the character of the
gpproved waiver program. If a State fails to report thislimit, HCFA will expect the State to serve the
number of unduplicated recipients specified in the gpproved waiver estimates.

3. Accessto Services Within a Waiver

May a State have different service packages within a waiver? Once a person
isenrolled in a HCBSwaiver, can the individual be denied a needed service
that is covered by the waiver based on a State limit on the number of
enrollees permitted access to different waiver services?

No. A Stateisobliged to provide al people enrolled in the waiver with the opportunity for accessto all
needed services covered by the waiver and the Medicaid State plan. Thus, the State cannot develop
separate and distinct service packages for waiver population subgroups within asingle waiver. The
opportunity for access pertains to al services available under the waiver that an enrollee is determined
to need on the basis of an assessment and a written plan of care/support.

This does not mean that dl waiver participants are entitled to recaive dl services that theoretically could
be available under the waiver. The State may impose reasonable and gppropriate limits or utilization
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control procedures based on the need that individuas have for services covered under the waiver. An
individud’ s right to receive a service is dependent on a finding thet the individua needs the service,
based on appropriate assessment criteria that the State develops and appliesfairly to dl waiver
enrollees.

Thisdarification does mean, however, that States are not alowed to place a cap on the number of
enrollees who may receive a particular service within the waiver. Thereis no authority provided under
law or regulation for States to impose a cap on the number of people who may use awaiver service that
is lower than the total number of people permitted in the waiver. Denid of a needed and covered
service within awaiver would have the practicd effect of: (a) undermining an assessment of need, (b)
countermanding a plan of care/support based on such an assessment of need, () converting afeasible
sarvice into one that arbitrarily benefits some waiver participants but not others who may have an equa
or greater need, and (d) jeopardizing an individud’s hedlth or welfare in some cases.

Smilarly, a State may not limit access to a covered waiver service Smply because the spending for such
a sarvice category is more than the amount anticipated in the budget. 1n the same way that nursing
facilities may not deny nursing or laundry services to aresdent Smply because the nursing or laundry
expenses for the year have exceeded projections, the HCBS waiver cannot limit access to services
within the waiver based on the budget for a specific waiver-covered service. Itisonly the overal
budget amount for the waiver that may be used to derive the tota number of people the State will serve
inthe waiver. Once in the waiver, an enrolled individual enjoys protection againg arbitrary acts or
inappropriate regtrictions, and the State assumes an obligation to assure the individud’ s health and
welfare.

We gppreciate that a State' s ability to provide timely access to particular services within the waiver may
be congtrained by supply of providers, or smilar factors. Therefore, the promptness with which a State
must provide aneeded and covered waiver service must be governed by atest of reasonableness. The
urgency of an individua’ s need, the health and welfare concerns of the individud, the nature of the
services required, the potential need to increase the supply of providers, the availability of smilar or
dternative services, and Smilar variables merit congderation in such atest of reasonableness. The
complexity of "reasonable promptness’ issues may be particularly evident when a change of living
arrangement is required. Where the need for such a change is very urgent (e.g., asin the case of abuse
in aperson's current living arrangement), then *"reasonable promptness’ could mean "immediate.”

Where the need for a change of living arrangement for a particular person is clear but not urgent,
gpplication of the reasonableness test to determine * reasonable promptness’ could provide more time.

We recognize the question of reasonable promptnessis adifficult one. We wish to call the issue to your
attention as amatter of consderable importance that merits your immediate review. The issue will
receive more attention from us in the future and is dready receiving attention by the courts. The
essential message is that the State's ability to deliver on what it has promised is very important. During
CY 2001, we expect to work closaly with States to improve our common understanding of what
reasonable promptness requires. We aso hope to collaborate with you on the infrastructure
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improvements that States may need to improve loca ability to provide qudity, customer-responsive and
adequate services or supportsin atimely manner.
4. Sufficiency of Amount, Duration and Scope of Services

What principleswill HCFA apply in reviewing limitations that States
maintain with respect to waiver services?

Federa regulations at 42 CFR 440.230(b) require that each Medicaid service must be sufficient in
amount, duration, and scope to achieve the purpose of the service category. Within this broad
requirement, States have the authority to establish reasonable and appropriate limits on the amount,
duration and scope of each service.

In exercisng discretion to gpprove new waiver requests, we will gpply the same sufficiency concept to
the entire waiver itsdf, i.e., whether the amount, duration and scope of al the services offered through
the waiver (together with the State's Medicaid plan and other services available to waiver enrollees) is
aufficient to achieve the purpose of the waiver to serve as acommunity dternative to inditutionaization
and assure the hedlth and wefare of the individuas who enrall.

In applying this principle, it is not our intent to imply or establish minimum standards for the number or
type of servicesthat must be in an HCBS waiver. Because the waiver wraps around Medicaid State
plan services, and because the needs of each target group vary consderably, it is clear that the
aufficiency question may only be answered by athree-way review of (a) the needs of the sdlected target
group, (b) the services available to that target group under the Medicaid State plan and other relevant
entitlement programs, and (c) the type and extent of HCBS waiver services. Whether the combination
of these factors would permit the waiver to meet its purpose, particularly its statutory purposeto serve
as acommunity dternative to inditutiondization, is an andysis we would expect each State to conduct.

Where awaiver design is manifestly incapable of serving as such an dternative for a preponderance of
the State’' s selected target group, we would expect the State to make the adjustments necessary to
remedy the problem in its waiver gpplication for any new waiver. In other cases, an exceptionaly
limited service design may prevent an existing waiver from being able to assure the hedlth or welfare of
the individuds enrolled. Where, subsequent to aHCFA review of qudlity in an existing waiver, it isvery
clear that the waiver design renders it manifestly incgpable of responding effectively to serious threats to
the health or welfare of waiver enrollees, we would expect the State to make the necessary design
adjustments to enable the State to fulfill its assurance to protect hedth and welfare. The fact that States
have the authority to limit the total number of people who may enroll in awaiver provides States with
reasonable methods to control the overall spending. This means that States should be able to manage
their waiver budgets without undermining the waiver purpose or qudity by exceptiond redtrictions
gpplied to sarvices that will be available within the waiver.



5. Amendments That L ower the Potential Number of Participants

May a Sate reduce the total number of people who may be served in an
HCBSwaiver? Are there special considerations that need attention in
such a case?

A State may amend an approved waiver to lower the number of potentia eligibles, subject to certain
limitations. The following represent specid congderations that HCFA will take into account in
reviewing such waiver amendments:

Existing Court Cases or Civil Rights Complaints: If the number of waiver digiblesisa
materid item to any ongoing legd proceeding, investigation, finding, settlement, or smilar
circumstance, we will expect the State to (a) notify HCFA and the court of the State’' s request
for awaver anendment, and (b) notify HCFA and the DHHS Office for Civil Rights whenever
awaver anendment is relevant to the investigation or resolution of any pending civil rights
complaint of which the Stateis aware.

Avoiding or Minimizing Adverse Effects on Current Participants Under section
1915(c)(2)(A), HCFA isrequired to assure that the State has safeguards to protect the health
and welfare of individuas provided services under awaiver. Thus, akey consgderationin
HCFA’sreview of requests to lower the number of unduplicated recipients for an existing
walver isthe potentid impact on the current waiver population. By "current waiver population,”
we refer to people who have been found digible and have enrolled in the waiver. Any reduction
in the number of potentid waiver digibles must be accomplished in a manner that continues to
asure the hedlth, welfare, and rights of al individuas aready enrolled in the waiver. An
important consideration is whether a proposed reduction in waiver services would adversely
affect therights of current waiver enrollees to receive sarvices in the most integrated setting
appropriate, condstent with the ADA. The State may address these concernsin severa ways.

The State may provide an assurance that, if the waiver request is approved, the State will
have sufficient service capacity to serve at least the number of current participants enrolled
in the waiver as of the effective date of the amendmen.

The State may assure HCFA that no individuas currently served on the waiver will be
removed from the program or ingtitutionalized ingppropriately due to the amendment. For
example, the State may achieve areduction through naturd attrition.

The State may provide an assurance and methodology demonstrating how individuas
currently served by the waiver will not be adversdy affected by the proposed amendment.
For example, a State that no longer requires its waiver, because it has added as a State plan

8



service the principa service(s) provided by the waiver, may specify a method of
trangtioning waiver participants to the State plan service. We note that any individual who
issubject to remova from awaiver is entitled to afarr hearing under Medicaid law, and the
methodology of trangtion is particularly important in that context.

- The State may provide a plan whereby affected individuas will trangtion to other HCBS
waivers without loss of Medicaid digibility or sgnificant loss of services. We anticipate thet
this may occur when a State seeks to consolidate two or more smdler waiversinto one
larger program.

This discusson should not be construed as limiting a State’ s respongibilities to provide servicesto
qudified individuas with disahilities in the most integrated settings appropriate to their needs as required
by the ADA or other Federa or State law.

6. Establishing Targeting Criteria for Waivers

How much discretion does a Sate have in establishing the targeting
criteria that will be used in a waiver program? May a Sate define a
target group for the waiver that encompasses more than one of the
categories of individuals listed in 42 CFR 441.301(b)(6)?

Under 42 CFR 441.301(b)(6), HCBS waivers must “be limited to one of the following targeted groups
or any subgroup thereof that the State may define: (i) aged or disabled or both, (ii) mentally retarded or
developmentally disabled or both, (iii) mentdly ill.” States have flexibility in establishing targeting criteria
consstent with thisregulation. States may define these criteriain terms of age, nature or degree or type
of disability, or other reasonable and definable characteristics that sufficiently distinguish the target group
in understandable terms.

HCFA recognizesthat discrete target groups may encompass more than one of the categories of
individuals defined in this regulation. For example, persons with acquired brain injury may be
categorized as either physicdly disabled in accordance with section 441.301(b)(6)(i) or
developmentally disabled in accordance with section 441.301(b)(6)(ii) depending on the age of the
person when the brain injury occurred. In such cases, HCFA will permit the State to have one waiver
to serve the defined target population that could concelvably encompass more than one category of the
regulations in order to avoid the unnecessary adminigtrative expense resulting from the development of a
second waiver for the target population.

Please refer any questions concerning this attachment to Mary Jean Duckett (410) 786-3294.



Attachment 4-B
Subject: EPSDT and HCBS Waivers
Date: January 10, 2001

In this attachment, we clarify ways in which Medicad HCBS waivers and the
Medicaid Early and Periodic Screening, Diagnostic and Trestment (EPSDT) services
interact to ensure that children recaive the full complement of services they may need.

States may take advantage of Medicaid HCBS waivers under section 1915(c) of the Socia Security
Act to supplement the services otherwise available to children under Medicaid, or to provide services to
children who otherwise would not be eigible for Medicaid. In both cases, States must ensure that (1)
al children, including the children made digible for Medicaid through their enrollment inaHCBS waiver,
receive the EPSDT services they need, and (2) children receive al medicaly necessary Medicaid
coverable services available under EPSDT. Because the HCBS waiver can provide services not
otherwise covered under Medicaid, and can aso be used to expand coverage to children with specid
hedlth care needs, EPSDT and HCBS waivers can work well in tandem. However, a child's enrollment
in an HCBS waiver cannot be used to deny, delay, or limit access to medically necessary services that
are required to be available to dl Medicaid-eligible children under federd EPSDT rules.

Under EPSDT requirements, generdly children under age 21 who are served under the Medicaid
program should have access to abroad array of services. State Medicaid programs must make
EPSDT sarvices promptly avallable [for any individud who is under age 21 and who is digible for
Medicaid] whether or not that individud is recelving services under an gpproved HCBS waiver.

Included in the Socia Security Act at section 1905(r), EPSDT services are designed to serve atwofold
purpose. Firs, they serve as Medicaid’ s well-child program, providing regular screenings,
immunizations and primary care services. The god isto assure that al children recelve preventive care
s0 that hedlth problems are diagnosed as early as possible, before the problems become complex and
treatment more difficult and costly. Under federd EPSDT rules, States must provide for periodic
medical, vison, hearing and dental screens. An EPSDT medical screen must include a comprehensive
hedth and developmenta history, including a physica and menta hedlth assessment; a comprehensive
unclothed physical examination; appropriate immunizations, laboratory tests, including lead blood leve
assessments appropriate for age and risk factors, and hedth education, including anticipatory guidance.

The second purpose of EPSDT servicesis to ensure that children receive the services they need to treat
identified hedlth problems. When a periodic or inter-periodic screening reved's the existence of a
problem, EPSDT requires that Medicaid-dligible children receive coverage of dl services necessary to
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diagnose, treet, or andiorate defectsidentified by an EPSDT screen, aslong as the service iswithin the
scope of section 1905(a) of the Socid Security Act. (Please note that we have long considered any
encounter with a heglth care professona practicing within the scope of hisher practice inter-periodic
screening.) That is, under EPSDT requirements, a State must cover any medicaly necessary services
that could be part of the basic Medicaid benefit if the State eected the broadest benefits permitted
under federd law (not including HCBS services, which are not abasic Medicaid benefit). Therefore,
EPSDT must include access to case management, home hedlth, and persond care services to the extent
coverable under federd law

Medicaid' s HCBS waiver program serves as the statutory aternative to ingtitutiond care. This program
alows States to provide home or community-based services (other than room and board) as an
dterndive to Medicaid-funded long term care in anursing facility, intermediate care facility for the
mentally retarded, or hospital.

Under an HCBS waiver, States may provide services that are not otherwise available under the
Medicaid statute. These may include homemaker, habilitation, and other services approved by
HCFA that are cogt-effective and necessary to prevent ingtitutionalization. Waivers dso may
provide services designed to assst individuasto live and participate in their communities, such as
prevocationa and supported employment services and supported living services. HCBS waivers
may aso be used to provide respite care (either a home or in an out-of-home setting) to alow
family members some relief from the strain of caregiving.

In addition, under aMedicaid HCBS waiver, a State may provide Medicaid to persons who would
otherwise be digible only in an inditutiond setting, often due to the income of a pouse or parent.
Thisis accomplished through awaiver of section 1902(a)(10)(C)(i)(I11) of the Socia Security Act,
regarding income and resource rules.

In dl instances, HCBS waivers supplement but do not supplant a State' s obligation to provide EPSDT
sarvices. A child whoisenrolled in an HCBS waiver dso must be assured EPSDT screening and
treatment services. The waiver is used to provide services that are in addition to those available through
EPSDT.

There are anumber of distinctions between EPSDT sarvices and HCBS waivers.  While States may
limit the number of participants under an HCBS waiver, they may not limit the number of digible
children who may receive EPSDT services. Thus, children cannot be put on waiting lists for Medicaid-
coverable EPSDT sarvices. While States may limit the services provided under an HCBS waiver in the
ways discussed in attachment 4-A, States may not limit medically necessary services needed by achild
who is digible for EPSDT that otherwise could be covered under Medicaid. Children who are enrolled
in the HCBS waiver must dso be afforded access to the full panoply of EPSDT services. Moreover,
under EPSDT, thereis an explicit obligation to “ make available a variety of individua and group
providers qualified and willing to provide EPSDT services’ 42 CFR 441.61(b).
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Smilarly, a State may use an HCBS waiver to extend Medicad digibility to children who otherwise
would be digible for Medicaid only if they were inditutionalized. Such children are dso entitled to the
full complement of EPSDT sarvices. Children made dligible for Medicaid through their enrollment in an
HCBSwaiver cannot be limited to the receipt of waiver services done.

The combination of EPSDT and HCBS waiver services can dlow children with specid hedth care, as
well as developmentd and behaviord needs, to remain in their own homes and communities and receive
the supports and services they need. The child and family can benefit most when the State coordinates
its Medicaid benefits with specia education programsin such away as to enable the family to
experience one system centered around the needs of the child. In developing systems to address the
needs of children with disabilities, we encourage you to involve parents and other family members as full
partnersin your planning and oversight activities. HCFA staff will be pleased to consult with States that
are working to structure children’s programs around the particular needs of children with disgbilities and
their families

Please refer any questions concerning this attachment to Mary Jean Duckett (410) 786-3294.
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