IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF M SSOUR

JEFFREY GORMAN, )

Plaintiff, g No. 95-0475-CV-WS8
V. g
STEVEN BI SHOP, et al, g

Def endant s. i

BRI EF OF THE UNI TED STATES AS AM CUS CURI AE
I N RESPONSE TO DEFENDANTS' SEPARATE MOTI ONS FOR SUMVARY JUDGVENT

. BACKGROUND

The plaintiff, who has paraplegia as the result of a spina
cord injury, alleges that defendants violated his rights under
title Il of the Anericans with Disabilities Act ("ADA"),
42 U.S.C. 88 12115 et seq., and section 504 of the Rehabilitation
Act of 1973 ("section 504"), 29 U.S.C. 8 749, in connection with
his arrest and subsequent transportation on May 31, 1992.
Def endants are Neil Becker, the officer with the Kansas City,
M ssouri Police Departnent ("KCMOPD') who detained and
transported the plaintiff; Steven Bishop, Chief of Police of the
KCMOPD; and several past and present nenbers of the KCMOPD s
Board of Conm ssioners.

The United States intervened in this action pursuant to
28 U.S.C. § 2403(a), after defendants filed a notion to dism ss
the plaintiff's title Il clainms on the ground that the statute is
unconstitutionally vague. In response to this Court's order of

Oct ober 10, 1995, the governnent also filed two briefs as an cus



curiae, arqguing that title Il applies to arrests and all related
activities, including the transportation of arrestees.

On January 24, 1996, this Court issued an order denying
defendants' notion to dismss plaintiff's title Il clains. Since
that tine, three separate notions for sunmary judgnent have been
filed -- one on behalf of Oficer Becker, a second on behal f of
Steven Bishop, and a third on behalf of the nanmed past and
present nenbers of the KCMOPD s Board of Comm ssioners. Al
def endants assert the defense of "qualified i nmunity" against
both the title Il and section 504 clains, and further naintain
that they are not "public entities" within the meaning of title
.

We argue bel ow that because the Rehabilitation Act and the
ADA expressly abrogate state sovereign imunity, the plaintiff
may seek all of his requested relief against the State, the Gty
of Kasnas City, and the KCMOPD. W do not take a position on the
guesti on of whether and under what circunstances title Il and
section 504 may permt suits against public officials in their
i ndi vi dual capacities. Consequently, we do not address the
defense of qualified immunity, which applies only in suits
agai nst i ndivi dual s.

1. ARGUMENT

I T 1'S UNNECESSARY FOR THI S COURT TO CONSI DER
THE APPLI CABI LI TY OF THE DOCTRI NE OF QUALI FI ED | MMUNI TY.

The doctrine of "qualified imunity" applies to public

officials acting in their individual capacities only. Brandon v.




Holt, 469 U. S. 464, 472-73 (1985); Harlow v. Fitzgerald, 457 U S

800, 818 (1982). It is available in suits brought against public
officials of the state under 42 U.S.C. § 1983, ' or agai nst
federal officials pursuant to the principles first set forth in

Bi vens v. Six Unknown Naned Agents of Fed Bureau of Narcotics,

403 U.S. 388 (1971).% It is well-settled that the doctrine of
"sovereign immunity" prevents suits in federal court against the

state itself under section 1983, see WIIl v. Mchigan Dept. of

State Police, 491 U.S. 58, 65 (1989); Quern v. Jordan, 440 U S

332, 341 (1979), and agai nst the federal governnent in Bivens
constitutional tort actions. See FEDIC V. Myer, 114 S.C 996,

1001, 1002, 1005 (1994); Schutterle v. United States, 74 F. 3d

Section 1983 provides in relevant part:

Every person who, under color of any statute,
ordi nance, regulation, custom or usage, of
any State or Territory or the District of

Col unbi a, subjects, or causes to be

subj ected, any citizen of the United States
or other person within the jurisdiction
thereof to the deprivation of any rights,
privileges, or inmunities secured by the
Constitution and |laws, shall be liable to the
party injured in an action at law, suit in
equity, or other proper proceeding for
redress.

42 U.S. C. § 1983.

2

Bi vens, supra, has been characterized as the analog to
the 42 U S.C. § 1983 with respect to federal officials. The
Eight Grcuit has characterized the case as standing for the
position that "under sone circunstances, . . . a person whose
clearly established constitutional rights are violated by federal
officials may sue themdirectly even though no |egislation by
Congress exists specifically authorizing such a renedy.” Arcoren
v. Peters, 811 F.2d 392, 393 (8th G r. 1987) (citing Bivens, 403
U S. at 396-97).



846, 848 (8th Cir. 1996); Phelps v. U S. Fed. Gov't, 15 F. 3d 735,

739 (8th Gr. 1994), cert. denied, 114 S. . 2118 (1994); Laswel

v. Brown, 683 F.2d 261, 268 (8th Cr. 1982), cert. denied, 459

U S 1210 (1983). Section 1983 and Bivens plaintiffs nust,
therefore, ook to persons acting in their individual capacities
under color of either state or federal |aw for civil damages.

The sanme is not true of section 504 and title Il of the ADA
Both statutes abrogate state sovereign imunity fromsuits for
damages using the kind of "unm stakably clear” |anguage the

Suprenme Court required in Atascadero State Hospital v. Scanlon,

473 U. S. 234, 242 (1985). In response to Scanlon, which had held
that the | anguage of the Rehabilitation Act in existence in 1985

was not sufficient to abrogate or waive state sovereign i mmunity,

3

Congress adopted the follow ng provision, ® applicable to the

Rehabilitation Act and all other federal statutes prohibiting
discrimnation by recipients of federal financial assistance:

(1) A State shall not be inmune under the
El event h Anrendnent of the Constitution of the
United States fromsuit in Federal court for
a violation of section 504 of the
Rehabilitation Act of 1973, title | X of the
Educati on Anendnents of 1972, the Age
D scrimnation Act of 1975, title VI of the
Civil Rights Act of 1964, or the provisions
of any other Federal statute prohibiting
di scrimnation by recipients of Federal
financi al assi stance.

3 See Statenent of President Ronal d Reagan Upon Signing
H R 4021 (COctober 21, 1986), reprinted in, 1986 U S.C C A N
3554; 132 Cong. Rec. S1500-01 (Cctober 3, 1986) (remarks of
Senator Cranston); 132 Cong. Rec. S12089 (Septenber 8, 1986)
(remarks of Senator Weicker).




(2) In a suit against a State for a
violation of a statute referred to in
paragraph (1), renedies (including renedies
both at law and in equity) are avail able for
such a violation to the same extent as such
remedi es are available for such a violation
in the suit against any public or private
entity other than a State.
Pub. L. 99-506, Title X, 8§ 1003, Cctober 21, 1986, 100 Stat.
1845, 42 U.S.C. §8 2000d-7 (citations omtted). Virtually
i dentical |anguage appears in section 502 of the ADA. See 42
U S.C § 12202.°
Def endants do not appear to dispute that the plaintiff's
conpl aint states clains against all of themin their official as
wel |l as their individual capacities. Cains against public
officials in their official capacities are tantanmount to suits
against the state and its political subdivisions. See, e.q.,

WI1l, supra, 491 U S. at 75; Kentucky v. Graham 473 U.S. 159,

165-167 & n. 12 (1985); Brandon v. Holt, 469 U S. 464, 472-73

(1985). The relevant public entities thenselves -- the state,

That section reads as foll ows:

A state shall not be immune under the
el eventh amendnent to the Constitution of the
United States froman action in Federal or
State court of conpetent jurisdiction, for a
violation of this Act. |In any action agai nst
a State for a violation of the requirenents
of this Act, renedies (including renedies
both at law and in equity) are avail able for
such a violation to the same extent as such
renmedi es are available for such a violation
in any action against any public or private
entity other than a State.

42 U.S. C. § 12202.



the City of Kansas City, and/or the KCMOPD -- can, therefore, be
required to provide the relief the plaintiff has requested,
assum ng he prevails on the nerits. The defense of qualified
immunity is not available to plaintiff's clainms against the

defendants in their official capacities.”’

> We are mndful of those cases, including two in the

Eighth Crcuit, in which courts have consi dered the defense of
qualified immunity to clains under section 504. These cases
assuned, wthout analysis, that section 504 allows suits against
public officials in their individual capacities. See Lloyd v.
Housi ng Authority of the Gty of Kirksville, 58 F.3d 398 (8th
Cr. 1995); Lue v. More, 43 F.3d 1203 (8th Cr. 1994). See also
WB. v. Mtula, 67 F.3d 484 (3d Cr. 1995); MGegor v. Louisiana
State Univ. Bd. of Supervisors, 3 F.3d 850, 862, 863 n. 20 (5th
Cr.1993); Doe v. Attorney CGeneral, 941 F.2d 780, 797-99 (9th
Cir.1991); Lussier v. Dugger, 904 F.2d 661, 663-64, 670 n. 10
(11th Cr.1990); P.C. v. MlLaughlin, 913 F.2d 1033, 1041-42 (2d
Cr.1990). The only case of which we are aware, however, that
contains any analysis of this issue is Chaplin v. Consolidated
Edi son Conpany of New York, 587 F. Supp. 519, 520-21 (S.D.N.Y.
1984).

Torcasio v. Murray, 57 F.3d 1340 (4th Cr. 1995), upon which
def endants chiefly rely for their qualified immunity argunent,
applied qualified inmunity to plaintiff's clainms under both
section 504 and title Il. W disagree with the Torcasio court,
because we think that at the tinme the plaintiff was allegedly
subjected to discrimnation, it was clearly established that the
ADA and section 504 applied to prisons, just as we believe that
the applicability of title Il and section 504 to arrests and all
related activities was clearly established as of May 31, 1992.
However, in light of the case | aw under section 504, and because
of the relationship between that statute and title Il, it is
possi bl e that suits against public officials in their individual
capacities nmay be perm ssible under both statutes in sone
ci rcunst ances, though we take no position on that issue here.
See 42 U.S.C. 8§ 12132 (making the sane renedi es, procedures, and
rights that are avail able under section 504 al so avail able for
violations of title Il).




To the extent defendants'

CONCLUSI ON

three separate notions request

summary judgnent on behalf of defendants in their official

capacities, the notions should be deni ed.
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