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UNITED STATES DISTRICT COURT  
SOUTHERN DISTRICT OF FLORIDA 

 
Case No. 10-23048-CIV-UNGARO/Simonton 

 
LUIS CRUZ and NIGEL DE LA TORRE,     
         
        
  Plaintiffs,         
         
vs.        
        
ELIZABETH DUDEK, in her official  
capacity as Secretary, Florida Agency for  
Health Care Administration, and     
 
DR. ANA VIAMONTE ROS, in her  
official  capacity as Surgeon General,  
Florida Department of Health ,         

    
  Defendants. 
 
                                                                       / 
  

 
STATEMENT OF INTEREST OF THE UNITED STATES OF AMERICA 

The United States respectfully submits this Statement of Interest, pursuant to 28 U.S.C. § 

517, because this litigation implicates the proper interpretation and application of the integration 

mandate of title II of the Americans with Disabilities Act of 1990 (“ADA”), 42 U.S.C. § 12101, 

et. seq.  See Olmstead v. L.C., 527 U.S. 581 (1999).1

                                                 
1 28 U.S.C. § 517 states that “[t]he Solicitor General, or any officer of the Department of Justice, 
may be sent by the Attorney General to any State or district in the United States to attend to the 
interests of the United States in a suit pending in a court of the United States, or in a court of a 
State, or to attend to any other interest of the United States.”   

  The Attorney General has authority to 

enforce title II of the ADA, and pursuant to Congressional mandate, to issue regulations setting 

forth the forms of discrimination prohibited by Title II.  42 U.S.C § 12134.  Accordingly, the 

United States has a strong interest in the resolution of this matter. 

. 
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 This lawsuit alleges that defendants, the Secretary of the Florida Agency for Health Care 

Administration (AHCA) and the State Surgeon General (collectively, “defendants” or “the 

State”) fail to provide sufficient community-based services so that Medicaid-eligible individuals 

with spinal cord injuries who are at risk of institutionalization may be served in the “most 

integrated setting appropriate to their needs.”

INTRODUCTION 

2

 Plaintiffs Luis Cruz and Nigel De La Torre are Medicaid-eligible individuals with 

quadriplegia resulting from spinal cord injuries.  As a result of their disabilities, they require 

assistance with many activities of daily living.  Both men are able to—and desire to continue 

to—live in their own homes with adequate support services, but the services they currently 

receive through the State’s Medicaid program are far from adequate to meet their needs.  As a 

result, Mr. Cruz and Mr. De La Torre are at risk of being needlessly institutionalized. 

   

Providing services to the plaintiffs in the community is a reasonable modification of the 

State’s Medicaid program.  Defendants acknowledge that it is generally less costly to provide 

services to individuals with spinal cord injuries in the community rather than in a nursing home.  

Nonetheless, the State refuses to provide community-based, Medicaid-funded services to the 

plaintiffs, unless they first enter an institution.   

The State’s failure to provide adequate community-based services to qualified individuals 

                                                 
2 This lawsuit is related to Jones v. Arnold, No. 09-cv-1170, a proposed class action pending in 
the Jacksonville Division of the U.S. District Court for the Middle District of Florida.  On 
January 27, 2010, plaintiff filed a motion to add Mr. Cruz and Mr. De La Torre as named 
plaintiffs in the Jones action.  On August 13, 2010, the motion to amend was denied without 
prejudice because of a pending motion to dismiss.  In light of an order in the Jones action, 
holding that an unnamed class member in an uncertified class does not have standing to seek 
preliminary injunctive relief, a motion for preliminary injunctive relief was filed in a separate 
action in the Middle District on August 18, 2010 on behalf of Mr. Cruz and Mr. De La Torre.  
Cruz, et al. v. Arnold, et al., No. 10-725 (M.D. Fla.).  On August 23, that action was transferred 
to this Court.   
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who are at risk of institutionalization and its practice of conditioning such services on entrance 

into a nursing home violates the ADA and the Rehabilitation Act.  The facts alleged in plaintiffs’ 

complaint, as well as in their declarations in support of their motion for preliminary injunction, 

demonstrate a likelihood of success on the merits of their claims.  Furthermore, their allegations 

meet the additional requirements for a preliminary injunction: plaintiffs’ placements in an 

institutional setting will cause irreparable harm, the balance of equities weighs in their favor, and 

granting this injunction is in the public interest.   

 Congress enacted the ADA “to provide a clear and comprehensive national mandate for 

the elimination of discrimination against individuals with disabilities.”  42 U.S.C. § 12101(b)(1).  

It found that “historically, society has tended to isolate and segregate individuals with 

disabilities, and, despite some improvements, such forms of discrimination against individuals 

with disabilities continue to be a serious and pervasive social problem.”  42 U.S.C. 

§ 12101(a)(2).  For those reasons, Congress prohibited discrimination against individuals with 

disabilities by public entities:  

Statutory and Regulatory Background 

[N]o qualified individual with a disability shall, by reason of such disability, be excluded 
from participation in or be denied the benefits of the services, programs, or activities of a 
public entity, or be subjected to discrimination by any such entity. 

 
42 U.S.C. § 12132.3

 
 

One form of discrimination prohibited by the ADA is a violation of the “integration 

mandate.”  The integration mandate arises out of Congress’s explicit findings in the ADA, the 

                                                 
3 Section 504 of the Rehabilitation Act of 1973 similarly prohibits disability-based 
discrimination.  29 U.S.C. § 794(a) (“No otherwise qualified individual with a disability … shall, 
solely by reason of her or his disability, be excluded from the participation in, be denied the 
benefits of, or be subjected to discrimination under any program or activity receiving Federal 
financial assistance”).   
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regulations of the Attorney General implementing title II,4 and the Supreme Court decision 

Olmstead v. L.C., 527 U.S. 581, 586 (1999).  In Olmstead, the Supreme Court held that public 

entities are required to provide community-based services to persons with disabilities when (a) 

such services are appropriate; (b) the affected persons do not oppose community-based 

treatment; and (c) community-based services can be reasonably accommodated, taking into 

account the resources available to the entity and the needs of others who are receiving disability 

services from the entity.  Id. at 607.  

 The Medicaid program is a medical assistance program cooperatively funded by the 

federal and state governments.  State participation in Medicaid is voluntary, but once a state 

elects to participate in the Medicaid program, it is required to administer the Medicaid program 

in accordance with all federal laws, including the ADA and the Rehabilitation Act.   

FACTUAL BACKGROUND 

 Pursuant to provisions of the Medicaid Act, Florida administers the Traumatic Brain 

Injury/Spinal Cord Injury (“TBI/SCI”) waiver program, which reimburses participants’ costs for 

a range of home-based services provided to Medicaid recipients.  See 42 U.S.C. § 1396(c).5

                                                 
4 The regulations provide that “a public entity shall administer services, programs and activities 
in the most integrated setting appropriate to the needs of qualified persons with disabilities.” 28 
C.F.R. §§ 35.150(d), 41.51(d).  The preamble discussion of the ADA “integration regulation” 
explains that “the most integrated setting” is one that “enables individuals with disabilities to 
interact with nondisabled persons to the fullest extent possible.” 28 C.F.R. § 35.130(d), App. A.  

  The 

TBI/SCI waiver, which was approved by the federal government’s Centers for Medicare and 

Medicaid Services (“CMS”) in 2002, caps the number of persons eligible to receive community-

based services at 375 people through 2012.  See Brain and Spinal Cord Injury Program, 

http://www.doh.state.fl.us/demo/BrainSC/Medicaid/providers.html (last visited 9/9/2010) 

5 Waiver programs allow states to provide home and community based services to individuals 
with disabilities who would otherwise require the level of care provided in institutions such as 
nursing homes. 
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(attached hereto as Exhibit 1).  Despite the substantial waiting list for these services,6 defendants 

have not sought to expand the program.7  They have, however, recently submitted an amendment 

to CMS to set aside 45 slots in the program exclusively for persons in nursing homes. (See Letter 

from Florida Deputy Secretary for Medicaid to CMS, dated Feb. 23, 2010 (attached hereto as 

Exhibit 3).)  If the amendment were approved, the waiver program would be capped at 330 slots 

for persons who, like plaintiffs, are at risk of institutionalization.  Nonetheless, at the end of 

fiscal year 2008-2009, 66 slots in the waiver program were vacant.8

 The State acknowledges that it is generally less costly to provide community-based 

services than it is to provide services in a nursing home.  (Morgan Aff. ¶ 15 (“In most cases, 

when a Medicaid recipient is diverted or transitioned from a nursing facility to an HCBS waiver 

program, costs to Medicaid for providing care to that individual are reduced.”).)  The average per 

capita rate at which Medicaid reimburses nursing homes for Medicaid services is $209.20 per 

day, or roughly $6,276.00 per month.  (See AHCA Nursing Home Rates, 

http://ahca.myflorida.com/medicaid/cost_reim/nh_rates.shtml (attached hereto as Exhibit 5).)  In 

  (Affidavit of Susan Michele 

Morgan, dated Sept. 8, 2010, ECF No. 35-1 (“Morgan Aff.”) ¶ 14.)   

                                                 
6 A January 2010 report reflected that, as of December 2009, 605 individuals were on the wait 
list for the TBI/SCI Waiver Program.  See “Profile of Florida’s Medicaid Home and Community-
Based Services Waivers, Florida Legislature Office of Program Policy Analysis & Government 
Accountability,” Report No. 10-10, January 2010, at 11 (attached hereto as Exhibit 2).   
7 States can submit requests for approval to CMS to increase the number of individuals to be 
served under a particular waiver.  42 C.F.R. § 441.355.  Such requests are regularly granted by 
CMS.  See Knowles v. Horn, No. 08-CV-1492, 2010 WL 517591 at*4 (N.D. Tex., Feb. 10, 2010) 
(citing Grooms v. Maram, 563 F. Supp. 2d 840, 857 (N.D. Ill. 2008).   
8 Defendants also deliver personal care assistance services to Florida residents through the 
Assistive Care Services (“ACS”) program, an optional service funded through Medicaid.  
Defendants, however, restrict eligibility for these services to Medicaid-eligible individuals who 
live in assisted living facilities, qualified residential treatment facilities, or adult family-care 
homes.  (See AHCA, Assisted Care Services, available at: 
http://ahca.myflorida.com/medicaid/asc/index.shtml.) (attached hereto as Exhibit 4).  This 
restriction in the ACS program effectively eliminates the personal care option as a service option 
for individuals like Mr. Cruz and Mr. De La Torre, who currently reside in the community. 
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contrast, the State reported that the average monthly per capita cost of services in the TBI/SCI 

waiver program during fiscal year 2008-2009 was $2,361.47. (See Profile of Florida’s HCBS 

Waivers, Report No. 10-10, supra n. 6, at 11.)  

 Mr. Cruz, a 52 year-old man, has quadriplegia as a result of a car accident in 1992.   

(Declaration of Luis J. Cruz, ECF No. 3, (“Cruz Decl.”) ¶¶ 2, 5.)  For nearly five years after the 

accident, he lived in institutions, where he experienced severe clinical depression.  (Id. ¶ 9.)  

However, for the past twelve years, Mr. Cruz has lived alone in an accessible apartment.  (Id. ¶ 

4.)  He requires assistance with all of his activities of daily living, (id. ¶ 6), and defendants 

currently provide limited Medicaid-funded support services.  (Id. ¶¶ 19-20.)   Those services are, 

however, insufficient to meet his daily needs.  (Id.)   

 Mr. Cruz applied for services in the TBI/SCI waiver program in January 2006, but was 

placed on a waiting list, and has not yet received any services through the program.  (Id. ¶¶ 8, 

30.)  Without adequate services, Mr. Cruz has fallen out of his wheelchair and has had to lie on 

the floor for hours at a time.  (Id. ¶¶ 22-23.)  He has also urinated on himself, slept on the 

bathroom floor, and slept upright in his wheelchair when no one was available to assist him.  (Id. 

¶¶ 23-24.)  If Mr. Cruz’s needs continue to go unmet, he will have to enter a nursing home in 

order to receive necessary services.  Indeed, he has been hospitalized several times since January 

2010.  (Id. ¶¶ 12-14.)       

 Despite his physical limitations, Mr. Cruz is active in his community, including 

volunteering for the local park and recreation program and socializing with friends. (Id. ¶ 25-29.)  

He wants to remain living in his community so that he can continue participating in these 

activities.  (Id. ¶ 25.)  If forced to enter a nursing home to receive necessary services, he will 

have to relinquish the benefits that accompany community living.  
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 Mr. De La Torre is a 27 year-old man with quadriplegia resulting from a gunshot wound 

he incurred in 2007 while he was being robbed.  (Declaration of Nigel De La Torre, ECF No. 4 

(“De La Torre Decl.”) ¶¶ 2, 3.)  As a result of his disability, Mr. De La Torre requires help with 

his activities of daily living.  (Id. ¶ 20.)  He currently receives limited support services for one 

hour in the morning and one hour in the evening from a personal assistant provided through the 

State Medicaid plan.  (Id. ¶ 26.)  These limited services, however, are inadequate to meet his 

needs, and he has suffered toileting accidents or missed meals because no one is available to 

assist him.  (Id. ¶¶ 27-29.)  Mr. De La Torre applied for services in the TBI/SCI waiver program 

in October 2007, but he remains on the waiting list and has not yet received any services under 

the waiver.  (Id. ¶¶ 5-6, 36-37.)    

 Since his injury, Mr. De La Torre’s mother, who has a full-time job outside the home, has 

assisted with activities of daily living such as transferring Mr. De La Torre to and from his bed 

and wheelchair, turning him during the night, and catheterization.  (Id. ¶ 13-5.)  She has injured 

her back and elbow as a result of doing so, however, and she plans to move permanently to Spain 

in the near future.9

 Mr. De La Torre enjoys the benefits of living in the community, such as going to the 

movies, mall, and visiting with friends.  (De La Torre Decl. ¶¶ 30-31.)  He wants to remain 

living in his community so that he can continue participating in these activities.  (Id. ¶ 32.)  If 

  (Id. ¶¶ 15, 17; Declaration of Alejandrina Padro, ECF No. 5 ¶ 7.)  Because 

the services provided through the State’s Medicaid program are insufficient to meet his needs, 

Mr. De La Torre will be forced to enter a nursing home upon the changes in his caregiver 

circumstances.   

                                                 
9 Mr. De La Torre’s brother may be able to provide assistance temporarily, but he has enlisted in 
the U.S. Marine Corps and plans to leave the Miami area in the near future.  (Padro Decl. ¶ 8.) 
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forced to enter a nursing home to receive necessary services, he will be forced to relinquish the 

benefits that accompany community living.   (Id. ¶¶ 32-33, 35, 39.)     

 Plaintiffs satisfy the requirements for a preliminary injunction.  To obtain a preliminary 

injunction, the moving party must show (1) substantial likelihood of success on the merits, (2) 

substantial likelihood of irreparable harm, (3) that the balance of equities favors granting the 

injunction and (4) that the public interest would not be harmed by the injunction.  Horton v. St. 

Augustine, 272 F.3d 1318, 1326 (11th Cir. 2001) (citing Siegel v. LePore, 234 F.3d 1163, 1176 

(11th Cir. 2000).    

ARGUMENT 

 The decision whether or not to issue a preliminary injunction lies within the sound 

discretion of the trial court.  Charles H. Wesley Educ. Foundation, Inc. v. Cox, 408 F.3d 1349, 

1354 (11th Cir. 2005).  The determination of whether preliminary injunctive relief is necessary 

hinges not on the specific nature of the relief, but on whether such relief is necessary to prevent 

irreparable harm so as to preserve the court’s ability to render a meaningful decision.  Canal 

Authority v. Callaway, 489 F. 2d 567, 573, 576 (5th Cir. (Fla.) 1974); Cox, 408 F.3d at 1351 

(affirming preliminary injunction in a voting rights acts case requiring defendants to process 

voter registration applications).10

                                                 
10 See also Haddad v. Arnold, No. 3:10-cv-00414-MMH-TEM (M.D. Fla. June 23, 2010) 
(issuing preliminary injunction requiring defendants to provide community-based services to 
plaintiff); Gresham v. Windrush Partners, Ltd., 730 F.2d 1417, 1425 (11th Cir. 1984) (issuing 
preliminary injunction requiring defendants to display notices and instruct employees and agents 
of nondiscrimination policies and finding that “when housing discrimination is shown it is 
reasonable to presume that irreparable injury flows from the discrimination”); Rogers v. 
Windmill Point Vill. Club Assoc., Inc., 967 F.2d 525, 528 (11th Cir. 1992); Long v. Benson, No. 
08cv26, 2008 WL 4571903 *2 (N.D. Fla. Oct. 14, 2008) (granting preliminary injunction 
requiring Florida to provide Medicaid coverage for nursing services because irreparable injury 
would result if plaintiff were forced to enter a nursing home); Katie A. v. Bonta, 433 F. Supp. 2d 
1065 (C.D. Cal. 2006) (granting a mandatory preliminary injunction requiring the state to 

  Here, preliminary injunctive relief is necessary to prevent the 
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irreparable harm of needless institutionalization caused by defendants’ failure to provide services 

in the most integrated setting appropriate to the plaintiffs’ needs.    

A. 

To establish a violation of Title II of the ADA, a plaintiff must prove that he or she (1) is 

a “qualified individual with a disability;” (2) was either excluded from participation in or denied 

the benefits of a public entity’s services, programs, or activities or was otherwise discriminated 

against by the public entity; and (3) such exclusion, denial of benefits, or discrimination was by 

reason of his disability.  See Raines v. Florida, 983 F. Supp. 1362, 1371 (N.D. Fla. 1997).

Plaintiffs Are Likely to Succeed on the Merits of Their Claims 

11

 A plaintiff need not wait until he is institutionalized to pursue a claim for violation of the 

integration mandate.  The risk of institutionalization itself is sufficient to demonstrate a violation 

of Title II.  Fisher v. Oklahoma Health Care Auth., 335 F.3d 1175 (10th Cir. 2003).  In Fisher, 

the Tenth Circuit rejected defendants’ argument that plaintiffs could not make an integration 

mandate challenge until they were placed in the institutions.  The Court reasoned that the 

protections of the integration mandate “would be meaningless if plaintiffs were required to 

segregate themselves by entering an institution before they could challenge an allegedly 

discriminatory law or policy that threatens to force them into segregated isolation.”  Id. at 1181.    

See also Haddad v. Arnold, No. 3:10-cv-00414-MMH-TEM (M.D. Fla. July 9, 2010), ECF No. 

46 (attached as Exhibit B to Pls.’ Notice of Filing Cited Authority, dated Sept. 9, 2010, ECF. No 

  

                                                                                                                                                             
provide support services to class of children with mental health needs who faced irreparable 
injury due to unnecessary institutionalization) (rev’d and remanded, 481 F. 3d 1150 (9th Cir. 
2007) (finding proper standard for a mandatory preliminary injunction was applied, but reversing 
and remanding on other grounds). Community Services, Inc. v. Heidelberg, 439 F. Supp. 2d 380, 
400-401 (M.D. Pa. 2006) (entering preliminary injunction ordering defendants to issue permits 
for plaintiff to utilize property as long term structured residence for individuals with mental 
illness). 
11 Claims under the ADA and the Rehabilitation Act are treated identically unless one of the 
differences in the two statutes is pertinent to a claim.  Allmond v. Akal Sec., Inc., 558 F.3d 1312, 
1316 n.3 (11th Cir. 2009); Henrietta D. v. Bloomberg, 331 F.3d 261, 272 (2d Cir. 2003). 
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29-2) (hereinafter “Haddad Op.”) (granting preliminary injunction to plaintiff at risk of 

institutionalization); Marlo M. v. Cansler, 679 F. Supp. 2d 635, 637 (E.D.N.C. 2010) (granting 

preliminary injunction in case where plaintiffs were at risk of institutionalization).12

1. Plaintiffs Are Qualified Individuals with Disabilities Who Meet the 
Essential Eligibility Criteria of the State’s Medicaid Program 

 

 Mr. Cruz and Mr. De La Torre are individuals with disabilities who are eligible to receive 

services in Florida’s Medicaid program.  They desire to and are able to live in their own homes 

with adequate support services, but because of the way the State administers its Medicaid 

program, they are at risk of institutionalization.  Mr. De La Torre will soon lose the assistance of 

his caregiver, and without additional community-based services in the State’s Medicaid program, 

he will have to enter a nursing home to receive the services he needs to survive.  Similarly, Mr. 

Cruz is also at risk of institutionalization.  Without adequate services in the State’s Medicaid 

program, he has undergone repeated hospitalizations in recent months.   

 Defendants do not dispute that the plaintiffs are qualified persons with disabilities who 

want to and are able to receive community-based services through the State’s Medicaid program.  

Nor do they dispute that plaintiffs are at risk of institutionalization.  Indeed, defendants are 
                                                 
12 See also Ball v. Rogers, No. 00-67 (D. Ariz. April 24, 2009) (holding that defendants’ failure 
to provide adequate services to avoid unnecessary institutionalization was discriminatory); 
Makin v. Hawaii, 114 F. Supp. 2d 1017, 1034 (D. Haw. 1999) (holding that individuals in the 
community on the waiting list for community-based services offered through the State’s 
Medicaid program, could challenge administration of the program as violating Title II’s 
integration mandate because it “could potentially force Plaintiffs into institutions”); M.A.C. v. 
Betit, 284 F. Supp. 2d 1298, 1309 (D. Utah 2003) (ADA’s integration mandate applies equally to 
those individuals already institutionalized and to those at risk of institutionalization); Crabtree v. 
Goetz, No. 3:08-0939, 2008 WL 5330506, at *30 (M.D. Tenn. Dec. 19, 2008) (unpublished 
decision) (“Plaintiffs have demonstrated a strong likelihood of success on the merits of their 
[ADA] claims that the Defendants’ drastic cuts of their home health care services will force their 
institutionalization in nursing homes.”); see also Brantley v. Maxwell-Jolly, 656 F. Supp. 2d 
1161,1164 (N.D. Cal. 2009); Cota v. Maxwell-Jolly, 688 F. Supp. 2d 980, 985 (N.D. Cal. 2010); 
and V.L. v. Wagner, 669 F. Supp. 2d 1106, 1109 (N.D. Cal. 2009) (all granting preliminary 
injunctions where plaintiffs were at risk of institutionalization due to cuts in community-based 
services). 
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requiring plaintiffs to submit to institutionalization to receive the same services they are qualified 

to receive in the community.  Thus, plaintiffs are likely to succeed on the merits of their prima 

facie claim of discrimination.   

2. Defendants Cannot Establish a Fundamental Alteration Defense 

 A state’s obligation to provide services in the most integrated setting may be excused 

only where it can prove that the relief sought would result in a “fundamental alteration” of its 

service system.  Olmstead, 527 U.S. at 601-03.  Further, to invoke the fundamental alteration 

defense, a public entity must demonstrate that it has a “comprehensive, effectively working plan” 

in place to address unnecessary institutionalization.13

 Defendants cannot show that providing community-based services to the plaintiffs would 

be a fundamental alteration of their Medicaid program.  First, they do not have a comprehensive, 

effectively working plan in place to address unnecessary institutionalization.  Defendants’ cite to 

the expansion of other waiver programs, (Defs.’ Opp. at 24-25), but they fail to demonstrate any 

expansion or effectiveness of the TBI/SCI waiver program.  See Haddad Op. at 34 (finding that 

evidence of expansion of other waiver programs does not address the effectiveness of the 

  Olmstead, 527 U.S. at 605-06; Pa. Prot. & 

Advocacy, Inc. v. Pa. Dep’t of Pub. Welfare, 402 F.3d 374, 381-82 (3d Cir. 2005). 

                                                 
13 Defendants’ argument that they need not have a plan to address unnecessary 
institutionalization because the “portion of the Olmstead opinion describing such plans is not 
part of the majority’s opinion” is without merit.  Defs.’ Opp. to Pls.’ Mot. for Prelim. Injun., 
ECF No. 36 (“Defs.’ Opp.”), at 23.  While the portion of Justice Ginsburg’s opinion addressing 
the state’s fundamental alteration defense garnered only four votes, it controls because it relied 
on narrower grounds than did the concurrences of Justices Stevens and Kennedy.  Arc of 
Washington State, Inc. v. Braddock, 427 F.3d 615, 617 (9th Cir. 2005) (quoting Sanchez v. 
Johnson, 416 F.3d 1051, 1064 n.7 (9th Cir. 2005).  Indeed, defendants’ argument was rejected by 
the U.S. District Court for the Middle District of Florida in the related case, Haddad v. Arnold.  
See Haddad Op. at 19 n.12 and 33 (finding that Justice Ginsburg’s opinion controls and that 
defendants did not establish a fundamental alteration defense because they “failed to show that 
they have a comprehensive, effectively working plan in place to address unnecessary 
institutionalization.”); see also Frederick L. v. Dept. of Public Welfare, 422 F.3d 151, 157 (3d 
Cir. 2005) (a comprehensive, effectively working plan is a necessary component of a successful 
fundamental alteration defense).   
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TBI/SCI Waiver program).  Indeed, with respect to the TBI/SCI waiver program, defendants 

have sought to limit the number of slots available to persons at risk of institutionalization, and 

only 309 of the 375 approved slots are occupied. See Exhibit 1 hereto; Morgan Aff. ¶ 14.  While 

defendants identify plaintiffs’ “prioritization scores,” they fail to provide any information 

concerning the average length of time on the waiting list, the rate of turnover, or when, if ever, 

plaintiffs and the many others on the wait list at risk of institutionalization can expect to move 

off the wait list.  Instead, defendants’ opposition papers confirm that no one else will be moved 

off the waiting list unless they first submit to institutionalization.  Thus, the information provided 

by defendants only serves to underscore that they have no plan or commitment to avoid 

unnecessary institutionalization.   

 Second, defendants fail to show that the requested relief would fundamentally alter their 

program or affect their ability to provide services to others with disabilities.  They provide no 

support for their argument that placing plaintiffs in the TBI/SCI waiver program would reduce 

the availability of services to others on the wait list with higher “prioritization scores” or others 

in the waiver program.  Indeed, the evidence shows otherwise.  As the State acknowledges, it 

generally saves money when a Medicaid recipient is served in a home and community-based 

services waiver program rather than a nursing home.  See Morgan Aff. ¶ 15.  While the average 

per capita rate at which Medicaid reimburses Florida nursing homes for Medicaid services is 

roughly $6,276.00 per month, the average monthly per capita cost of services in the TBI/SCI 

waiver program during fiscal year 2008-2009 was $2,361.47.  See p. 6, supra.   As the court 

noted in Haddad, “for budgeting purposes, Defendants assume a two-to-one savings for those 

diverted from nursing homes.”  Haddad Op. at 12; see also Morgan Aff. ¶ 16. 
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 Defendants do not dispute that it costs less to provide community-based services.  

Instead, they argue that the costs of institutional and community-based services cannot be 

compared because they are independently funded by the legislature, and defendants have no 

authority themselves to transfer funds from one funding source to another.  This argument is 

without merit.  Defendants cannot carve out from the fundamental alteration analysis particular 

monies the State spends on services for persons with spinal cord injuries.  The relevant resources 

for purposes of evaluating a fundamental alteration defense in this context consist of all money 

the State receives, allots or spends to provide services to persons with spinal cord injuries.  See 

Disability Advocates, Inc. v. Paterson, 598 F. Supp. 2d 289, 350 (E.D.N.Y. 2009) (rejecting 

state’s argument that relevant budget was solely the budget of one state agency, when other 

agencies and programs also spent money on services to persons with disabilities).   

 Nor can defendants hide behind state budgetary processes to avoid compliance with 

federal anti-discrimination law.  See, e.g., Assoc’n of Surrogates and Supreme Court Rep’trs v. 

State of New York, 966 F.2d 75, 79 (2d Cir. 1992) (“[S]tate budgetary processes may not trump 

court-ordered measures necessary to undo a federal constitutional violation….”);  Haddad Op. at 

32-33 (“[T]o the extent Defendants’ refusal to provide services is based on its financial structure, 

the Court notes that budgetary constraints, taken alone, are not enough to establish a fundamental 

alteration defense.”) (quoting Pa. Prot. & Advocacy, Inc. v. Pa. Dep’t of Public Welfare, 402 

F.3d 374, 381 (3d Cir. 2005)).14

                                                 
14 Cf. Biggs v. Wilson, 1 F.3d 1537, 1543 (9th Cir. 1993) (rejecting state’s argument that Tenth 
Amendment preempts Fair Labor Standards Act (“FLSA”) and finding that non-compliance with 
FLSA is not excused by state budgetary processes).     

  In sum, defendants have provided no support for their assertion 

that providing services to the plaintiffs in the community instead of an institution would work a 

fundamental alteration.   
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3. Defendants’ Interpretation of Federal Law is Unfounded 

 Defendants argue that the relief requested pursuant to the ADA and the Rehabilitation 

Act is inconsistent with other federal laws.  First, they assert that the ADA’s Personal Devices 

and Services Regulation, 28 C.F.R. § 35.135, exempts Florida from having to provide “services 

of a personal nature.” (Defs.’ Opp. at 15-16.)  This argument was explicitly rejected by the court 

in the Haddad action.  Haddad Op. at 27 (“Defendants’ argument misses the mark.  The ADA 

does not require states to provide a level of care or specific services, but once states choose to 

provide certain services, they must do so in a nondiscriminatory fashion.”).    

The regulation merely establishes that Title II does not require a state to provide personal 

services where such services are not “customarily provided.”  See U.S. Dept. of Justice, ADA 

Title II Technical Assistance Manual § II-3.6200.  Indeed, courts that have held that §35.135 

imposes any limits on a state’s duty to provide reasonable accommodations have only done so, as 

the Department’s interpretation contemplates, where such devices or services are not 

“customarily provided.”  See, e.g., McCauley v. Winegarden, 60 F.3d 766, 767 (11th Cir. 1995) 

(“environmental filtering” device in a courtroom); Kerry M. v. Manhattan School Dist. #114, 

2006 WL 2862118, at *10 (N.D. Ill. 2006) (collapsible wheelchair in school district’s bus 

service); Blatch ex rel. Clay v. Hernandez, 360 F. Supp. 2d 595, 630 (S.D.N.Y. 2005) (expert 

representatives in tenancy termination proceedings); Rivera v. Delta Air Lines, Inc., 1997 WL 

634500, at *1-2 (E.D. Pa. 1997) (wheelchair to board airplane); Adelman v. Dunmire, 1996 WL 

107853, *3 (E.D. Pa. 1996) (wheelchair in courtroom).15

                                                 
15 Other courts have interpreted § 35.135 narrowly.  For example, in A.P. ex rel. Peterson v. 
Anoka-Hennepin Indep. School Dist. No. 11, 538 F. Supp. 2d 1125, 1152-53 (D. Minn. 2008), 
the court held that § 35.135 does not bar a diabetic child’s parents from requesting that school 
district staff be trained and authorized to provide glucagon injections to the child.  Similarly, in 
Purcell v. Pennsylvania Department of Corrections, 1998 WL 10236, at *9 (E.D. Pa. 1998), the 
court rejected the state’s argument that it was not required under the ADA to provide a plastic 

  Thus, where, as here, the services 
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sought by plaintiffs are customarily provided in the institutional setting into which they will be 

relegated absent a reasonable modification of the defendants’ waiver admission policies, the 

limitation expressed by 28 C.F.R. § 35.135 has no bearing.   

Second, defendants argue that providing community-based services to the plaintiffs 

would require this Court “invalidate,” “amend” or “repeal” the Medicaid Act.  This argument 

was also explicitly rejected by the court in Haddad as “unavailing.”  Haddad Op. at 28.  A 

determination that plaintiffs should be provided services to avoid institutionalization does not 

require a finding that states cannot cap enrollment in waiver programs or that they must provide 

personal care services as a mandatory (as opposed to optional) Medicaid service.16  Instead, it 

entails a finding that because defendants have elected to provide personal care services, they 

must administer those services in accordance with the ADA.17

A state that chooses to provide optional services cannot defend 
against the discriminatory administration of those services simply 
because the state was not initially required to provide them.  
Indeed, Defendants have provided no authority for the proposition 
that a state that chooses to provide Medicaid services, even if 
otherwise optional, would not be required to comply with the ADA 
in the provision of those services, just as it would have to comply 
with the ADA for any other ‘services, programs, or activities’ 
provided by a public entity.  

  As the court in Haddad correctly 

held:  

Haddad Op. at 28.   
                                                                                                                                                             
chair for support in shower to accommodate plaintiff’s joint disease.   
16 Defendants’ argument is particularly nonsensical given that the TBI/SCI program is not 
operating at full capacity.  Thus, they would not need to “uncap” the program to provide services 
to the plaintiffs.   
17 As CMS has indicated in technical assistance to the states, the mere fact that a state is 
permitted to “cap” the number of individuals it serves on a particular waiver under the Medicaid 
Act  does not by itself determine whether a requested modification would result in a fundamental 
alteration under the ADA. See CMS, Olmstead Update No. 4, at 4 (Jan. 10, 2001), available at 
http://www.cms.hhs.gov/smdl/downloads/smd011001a.pdf  (“If other laws (e.g., ADA) require 
the State to serve more people, the State may…request an increase in the number of people 
permitted under the HCBS Waiver.”) (Attached hereto as Exhibit 6). 
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 Finally, defendants argue that their practice of requiring individuals to undergo 

institutionalization prior to receiving community-based services for which they are qualified has 

been sanctioned by Congress, because Congress has authorized grants to states for programs 

designed to transition into the community individuals who have been institutionalized for more 

than 90 days.    Defendants’ argument mischaracterizes the purpose of the grant program.  The 

program, called the Money Follows the Person Rebalancing Demonstration, was “designed to 

provide assistance to States to balance their long-term care systems and help Medicaid enrollees 

transition from institutions to the community” and “reflects a growing consensus that long-term 

supports must be transformed from being institutionally-based and provider-driven to ‘person-

centered’ consumer directed and community-based.”  See Money Follows the Person 

Rebalancing Grant Demonstration Program, Initial Announcement and Invitation to Apply, July 

26, 2010 at 5 (attached as Exhibit A to Affidavit of Elizabeth Y. Kidder, dated Sept. 9, 2010, 

ECF No. 33-1).  It simply does not follow, as defendants argue, that Congress intended the 

program to be used to drive individuals into institutional settings.  Defendants’ interpretation of 

the program as “incentivizing” states to redirect individuals who already reside in the community 

to institutions for the purposes of increasing available community-based funds is contrary to 

Congress’s express purpose in authorizing the program.18

B. 

   

 As many courts have held, requiring an individual to submit to unnecessary 

institutionalization in order to receive state services—even temporarily—results in irreparable 

Plaintiffs Will Suffer Irreparable Harm if an Injunction is not Issued 

                                                 
18 Deficit Reduction Act Section 6071, Pub. L. No. 109-171 (purpose of the program is to  
“increase the use of home-and-community-based [services]” and “eliminate barriers or 
mechanisms that prevent or restrict the flexible use of Medicaid funds to enable Medicaid-
eligible individuals” to receive HCBS Services).)    
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harm.  See Marlo M., 679 F. Supp. 2d at 638 (finding irreparable harm even if institutionalization 

were only temporary and recognizing the “regressive consequences” that such placements would 

have on the individuals); Crabtree v. Goetz, No. 08-0939, 2008 WL 5330506 *25 (M.D. Tenn. 

Dec. 19, 2008) (finding that unnecessary institutionalization “would be detrimental to 

[plaintiffs’] care, causing, inter alia, mental depression, and for some Plaintiffs, a shorter life 

expectancy or death”); Long v. Benson, No. 08cv26, 2008 WL 4571903 *2 (N.D. Fla. Oct. 14, 

2008) (finding irreparable harm where individual would be forced to leave his community 

placement and enter a nursing home and specifically recognizing the “enormous psychological 

blow” that such placements would cause due to the “ very substantial difference in [plaintiff’s] 

perceived quality of life in the apartment as compared to the nursing home, each day he is 

required to live in the nursing home”). 

 The Olmstead Court itself recognized the harm that results from unnecessary 

institutionalization.  Specifically, the Court recognized that needless institutionalization 

perpetuates “unwarranted assumptions that persons so isolated are incapable or unworthy of 

participating in community life” and that severing individuals from their communities “severely 

diminishes the everyday life activities of individuals, including family relations, social contacts, 

work options, economic independence, educational advancement, and cultural enrichment.”  

Olmstead, 527 U.S. at 600-01.  Should plaintiffs be required to enter a nursing home to receive 

services, they will sacrifice these exact benefits of community integration.  They will be forced 

to sever ties to their communities and lose the independence and freedom they now enjoy in their 

daily lives.19

                                                 
19 Additionally, given Mr. Cruz’s prior experiences in institutions, it is certain that he would 
become depressed if he was forced out of the community placement he has been living in for 12 
years.  (Cruz Decl. ¶9.).  In addition to the physical and emotional harms of institutional 
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C. 

 The hardship to defendants of providing services to plaintiffs in a community setting 

under the waiver program is negligible and is clearly outweighed by the benefit of allowing 

plaintiffs to remain in their homes.  Long, 2008 WL 4571903 at *3 (N.D. Fla. Oct. 14, 2008) (“If, 

as it ultimately turns out, treating individuals like [the plaintiff] in the community would require 

a fundamental alteration of the Medicaid program, so that the Secretary prevails in this litigation, 

little harm will have been done. To the contrary, [plaintiff’s] life will have been better, at least 

for a time.”).  Allowing Messrs. Cruz and De La Torre to receive community-based services 

without first entering a nursing home will save defendants and its Medicaid program money 

because it will cost less than placing them in a nursing home. See pp. 12-14 supra.   The lack of 

hardship to defendant stands in stark contrast to the significant hardship the plaintiffs face if no 

injunction is granted. 

The Balance of Hardships Tips in Plaintiffs’ Favor 

D. 

 There is a strong public interest allowing plaintiffs to remain in their homes and in 

eliminating the discriminatory effects that arise from segregating persons with disabilities into 

institutions when they can be appropriately placed in community settings.  As the Olmstead 

Court explained, the unjustified segregation of persons with disabilities stigmatizes them as 

incapable or unworthy of participating in community life.  Olmstead, 527 U.S. at 600.   

Granting a Preliminary Injunction is in the Public Interest 

                                                                                                                                                             
placements, it is likely that Mr. Cruz would lose his current housing if he was forced to move 
into the nursing home.  Affordable, accessible housing is scarce, and it is very likely that if he 
loses his apartment, he would have significant challenges in finding another apartment after the 
nursing home.  Marlo M., 679 F.Supp. 2d at 638 (recognizing that if plaintiff were “removed 
during the pendency of the lawsuit and prevail, there is no indication the [accessible] apartment 
or a similar one will be available for her.”). 
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See also Haddad Opinion at 38(“[T]he public interest favors preventing the discrimination that 

faces Plaintiff so that she may avoid unnecessary institutionalization … [and] upholding the law 

and having the mandates of the ADA and Rehabilitation Act enforced….”).      

 The public also has an interest “in protecting its pocketbook.”  Florida Wildlife Fed’n v. 

Goldschmidt, 506 F.Supp. 350, 373 (C.D. Fla. 1981).  As noted above, it is less costly to provide 

community-based services than it is to provide services in a nursing home. The public interest 

favors a preliminary injunction where such a fiscal loss would otherwise result. 

 The Court should grant Plaintiffs’ Motion for Preliminary Injunction.  Plaintiffs have 

demonstrated that the Complaint satisfies all the requirements for this Court to grant a 

preliminary injunction, and as such, the Court has authority to grant plaintiffs the relief that they 

seek in this matter.    

Conclusion 

Dated: September 14, 2010 
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